UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

VO CESTREAM PCS |1 CORPORATI ON, )
d/ b/ a T- Mobil e, )
Plaintiff, g

V. 3 No. 4:04CV732 FRB
THE CITY OF ST. LOU'S, M SSOURI, g
Def endant . g

VEMORANDUM OPI NI ON AND ORDER

This cause is before the Court for final determ nation on
the clainms of plaintiff Voicestream PCS Il Corporation, d/b/a T-
Mobile (T-Mobile), raised in its Verified Conplaint for Wit of
Mandanmus, Damages, Judicial Review, and O her Relief. Al matters
are pendi ng before the undersigned United States Magi strate Judge,
with consent of the parties, pursuant to 28 U S.C. 8 636(c).

Plaintiff T-Mbile comenced this cause of actioninthis
Court on June 14, 2004, alleging that the manner and nethod by
whi ch defendant The Gty of St. Louis, Mssouri (Cty), prohibited
plaintiff's ability toinstall a communications facility consi dered
by plaintiff necessary to provide conplete personal wreless
service in and around the St. Louis area, violated the
Tel econmuni cati ons Act of 1996 (TCA), 47 U.S.C. 88 332, et seq. In
Count | of its Conplaint, plaintiff seeks redress under the TCA,
and specifically, that the Court issue a wit of mandanus directing

the City to grant plaintiff the appropriate permt(s) necessary to



allow installation of the comunications facility, and further,
that plaintiff be awarded its attorney’ s fees and costs. Plaintiff
requests like relief in Count Il of its Conplaint, pursuant to M.
Rev. Stat. 88 89.110, 536.140. In Count 11, plaintiff seeks
conpensatory damages under 42 U S.C. § 1983, as well as its
attorney’s fees and costs, for alleged violations of its
constitutional rights. Finally, in Count 1V, plaintiff alleges
t hat defendant violated Mssouri’s Sunshine Act, Mb. Rev. Stat. §
610. 010, by failing to provide certain requested public records
and/or failing to provide any detail ed explanation or justification
for not tinely providing such records. As relief for such alleged
Sunshine Act violations, plaintiff requests injunctive relief, an
i nposition of a $500.00 fine against the City for each violation,
and an award of attorney’'s fees and costs.

Def endant answered plaintiff’s Conplaint on July 6, 2004,
after which the parties submtted to the Court a Joint Proposed
Scheduling Pl an in accordance wwth Fed. R Cv. P. 16, setting out,

inter alia, proposed dates by which certain matters were to be

concluded in this cause as well as the earliest date the parties
reasonably believed the case could be expected to be ready for
trial. Upon neeting with counsel for the parties, the Court
adopt ed, generally, the schedul e proposed by the parties in their
Pl an, including the proposed nonjury trial date of My 15, 2006.
(See Case Managenent Order, filed Sept. 2, 2004.)

On February 28, 2005, the parties, through counsel,
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appeared before the Court and announced that they had agreed to
submt the matter to the Court on a Joint Stipulation of Facts for
Fi nal Determ nation, upon which, the parties aver, the Court could
enter Judgnent. The parties also submtted to the Court a proposed
Judgnent, Order and Decree, requested by the parties to be entered
upon the Court’s review of the Joint Stipulation of Facts. Wth
| eave of Court, the parties filed a Revised Stipulation of Facts
for Final Determnation on April 20, 2005, as well as a separate
proposed Judgnent, Order and Decree. Havi ng considered the
subm ssions to the Court, including the Joint Stipulation of Facts
and the exhibits appended thereto, the undersigned makes the
foll ow ng findings of fact and concl usi ons of |aw pursuant to Fed.
R CGv. P. 52(a).

Fi ndi ngs of Fact

1. T-Mobile is a corporation in good standing, incorporated
under the laws of the State of Delaware with its principal place of
busi ness i n Bel |l evue, Washi ngton, and i s engaged i n t he busi ness of
providing nationwide wreless personal comunication services
("PCS"). T-Mbile is authorized to do business in the State of
M ssouri .

2. Cty is The Cty of St. Louis, Mssouri, a political
subdi vi sion under the |laws of the State of M ssouri.

3. The Federal Conmunications Conm ssion ("FCC') issued T-
Mobile alicense legally requiring T-Mobile to provi de sean ess PCS

to its custoners. As a condition of its license, T-Mobile is
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obligated to establish a wireless network that is sufficiently
depl oyed to provide proper reception and conmuni cation within the
network, including areas within this judicial district and within
the Gty limts.

4. Pursuant to its FCC |license, T-Mbile has been and is
actively devel oping, operating and inproving a wreless network
within this judicial district by placing and constructing personal
wi rel ess service facilities at various | ocations throughout the St.
Louis Metropolitan area.

5. As part of the developnent and inprovenent of this
w reless network, T-Mbile analyzed a |ocation for the placenent
and construction of a personal wireless service facility consisting
of tel econmuni cations antennas and rel at ed equi pnent (col |l ectively,
the “Communi cations Facility”) wthin the corporate limts of the
City in order to provide conplete personal wreless service to
persons residing in, visiting or traveling through the Cty.

6. Wt hout the Comruni cations Facility, T-Mbileis not able
to provide seamless PCS in that a geographic area exists in the
City where PCS service is conprom sed or unavail abl e.

7. As a result of this analysis, T-Mbile identified the
optimal location for the Communi cations Facility on a site owned by
t he Sout hanpt on Presbyterian Church (the “Church”) | ocated at 5347
Nottingham St. Louis, Mssouri (the "Church Site"), which is
| ocated in the City.

8. The Comruni cat i ons Facility woul d consi st of
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comruni cati ons equi pnent that would be |ocated inside the Church
buil ding and antennae nounted on the exterior of an existing
chimey on the Church building. The antennae, once installed,
woul d not exceed the height of any part of the Church buil ding.

9. Representatives of the Cty advised T-Mbile that in
order to construct and install the Communications Facility, T-
Mobi | e was obligated to apply for and obtain a building permt from
the City.

10. T-Mobile conpleted and filed a building permt
application with the City's Division of Building and | nspection on
Novenber 14, 2003, for the installation of the Comunications
Facility on the Church Site.

11. Subsequently the Gty denied T-Mbile' s application for
a building permt and inforned T-Mobile that it was obligated to
obtain a Conditional Use Permt fromthe City prior to the issuance
of a building permt.

12. After the filing of T-Mbile's building permt
application, the Cty interpreted its zoning ordinance to require
that T-Mobile's building permt application be subject to a
Condi tional Use Permt process through the City's Board of Public
Service after a public hearing.

13. Under the City's interpretation of its zoning ordi nance,
the installation of the Comrunications Facility would constitute
the construction of a “utility station” or “utility tower,” either

of which required the issuance of a Conditional Use Permt by the
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City’'s Board of Public Service.

14. The City treated T-Mobile's building permt application
as an application for a Conditional Use Permt in order to instal
t he Communi cations Facility on the Church Site.

15. The approval of an application for a Conditional Use
Permt is governed by Section 26.80.010(E) of the City’'s Zoning
Code, which provides:

The Board of Public Service shall not approve

a conditional use unless the Board finds that
the use confornms to the foll owm ng standards:

1. The use will not be detrinental to the
public health, safety, norals or general
wel f ar e;

2. The use will not cause serious injury to

t he nei ghboring property by hindering use or
reducing or inpairing property val ues;

3. The use will contribute to, enhance, and
pronote the general wel fare and conveni ence of
the specific |ocation;

4. The use will conplenent or be conpatible
wi th the surrounding uses and will not have a
negati ve inpact on adjacent uses or comrunity
facilities; and

5. The use shall, in all other respects,
conformto the applicable zoning regul ations
and standards, including without limtation

the particular regulations and standards
stated for particular conditional uses in the
various zoning districts.

16. As required by the Cty, T-Mbile presented its
application for the Conditional Use Permt at a public hearing of
the Gty’'s Board of Public Service on February 5, 2004.

17. On February 5, 2004, T-Mobile presented the Gty's Board

of Public Service with detailed information regarding the proposed
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construction of the Communications Facility, the selection of the
Church Site and the need for the location of the Conmunications
Facility at this particular |ocation, includingthe presentation of
phot ographs and radi o frequency propagati on maps. Representatives
of T-Mbile attended the hearing, provided testinony and
i nformati on, and addressed questions raised by the hearing officer
and ot hers.

18. On February 24, 2004, the Board of Public Service denied
T-Mobile’s application for a Conditional Use Permt for the
installation of the Comunications Facility, reasoning that:

(1) The use will be detrinental to the public
health, safety, norals and general welfare
(2) The use will cause serious injury to the
nei ghboring property by hindering use or
reducing or inpairing property val ues; and (3)
The use will not contribute to, enhance, or
pronote the general welfare and conveni ence

for the specific |ocation.

(Rev. Joint Stip. of Facts, Exh. 1, para. 5.)

19. T-Mobile tinely filed an appeal of the denial of its
application for a Conditional Use Permt to the Cty s Board of
Adj ust nent .

20, On  April 21, 2004, T-Mobile presented detailed
information regarding the proposed construction of t he
Comruni cations Facility, the selection of the Church Site and the
need for the location of the Communications Facility at this
particul ar | ocation, including the presentation of photographs and
radi o frequency propagation maps to the City' s Board of Adjustnent.
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Representatives of T-Mbile attended the hearing, provided
testinony and information, and addressed questions raised by the
Board of Adjustnment. An RF Engineer and a Licensed Professiona
Engineer also testified at the hearing in favor of T-Mbile's
application. Six individual residents testified against T-Mbile's
application, and a |l etter of opposition fromanother individual was
submtted as an exhibit.

21. The CGty's Board of Adjustnent continued T-Mbile's
appeal to the Board of Adjustnent’s My 12, 2004, neeting to
del i berate and vote on T-Mbile’'s appeal .

22. On May 12, 2004, the Cty's Board of Adjustnent voted to
affirm the Board of Public Service’'s denial of T-Mbile's
application for the Conditional Use Permt.

23. On May 20, 2004, the City's Board of Adjustnent issued
witten Findings of Fact, Conclusions of Law and an Oder in
support of its decision to deny T-Mbile s appeal, specifically

finding, inter alia:

T-Mobile has 12 mllion custoners, 22,000
enpl oyees and provi des services to 95% of the
United States population. Due to weak or no
signals in this area, T-Mbile has a need to
install additional comuni cation equi pnment to
enhance their cellular reception. This site
was the only site in this area that the
Appel | ant believed could fulfill their
pr oposal . Several other locations were
unw lling to lease to T-Mbile or did not
conply with radi o frequency.

Appel lant’s proposed equipnent will be in
conpliance with FCC rules and regulations.
Appel l ant believes that as long as proposa
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[sic] conplies with FCC rul es and regul ati ons,
| ocal governnent may not review the appeal
based on adverse health affects [sic].

The equi pnment will be nonitored at all tines,
with nonthly service checks. |If any problens
arise, the equipnent wll be imedi ately shut
down. The height of this chimey is high
enough in elevation to provide anple signals
in this coverage area.

Appel | ant believes that their proposed use is
needed to offer reliable quality services to

their custoners. The proposed use wll not
hi nder other radio frequency devices wthin
this sanme area. Service technicians drive

SW's with equipnent that can be carried by
hand and will not block nor hinder traffic in
t he area.

There wi |l be equi pment affixed to the chi mey
wi th coaxial cable. The wind load will not
have an adverse affect on the chimey nor
cause the chimey to collapse. The proposed
antennas will be hard to see, as they will be
painted to match the brick of the chimey.
There will be equipnent stored on the 2nd
floor of the church. Appel  ant  has not
requested permssion for any co-location at
this site.

T-Mobile further believes that in order to
remain conpetitive in this wireless industry,
t hey nust be able to provi de adequat e servi ces
to their customers. T-Mobile also feels that
shoul d an energency arise in this area, their
custoners will be negatively affected due to
no or poor signals on their cellular phones.

T-Mobile feels that their proposed use does
conply with the conditional use standards, as
the use will conply wth all Building, Zoning
and FCC rules and regulations, the use not
[ sic] create additional traffic 1in the
nei ghbor hood, the use will not hinder property
val ues, the use will enhance services for T-
Mobi | e custonmers and woul d not be detrinmental
to the nei ghborhood.

Appel lant’s proposal wll have a negative
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inpact on the health of the children and
residents of this nei ghborhood.

Appellant’s use wll cause their property
val ues to decrease. Tenants have prom sed not
torenewtheir | eases with one | andl ord shoul d
this use be all owed.

Residents feel that the Appellant does not
respect their concerns nor their nei ghborhood
and the Appellant should locate in a nore
commercial and industrial district because the
antennae will be very visible and that there
is nothing else in the neighborhood as
obtrusive as this installation wll be.

The proposed ant ennas woul d be | ess than 10 ft
from other wires and antennas, presenting a
possible fire hazard should any antenna fal
on anot her antenna and/or wre.

Residents feel that these antennas wll
generate radiation, which is a dangerous
concern of possible cancer in the children and
the adults of this area and that they wll be
involuntarily forced to endure the harnfu

effects of cellular antennas.

The installation would interfere with the
egress of the alley, the service technicians
woul d generate noise in their neighborhood,
further noise would be generated by the
exhaust and cooling system for the antennas
and equi pnent, there could be a problem from
falling debris and the antennas could cause
interference wth neighboring home tv's,
radi os, pacenekers, baby nonitors, etc.

(Rev. Joint Stip. of Facts, Exh. 1, paras. 7-19.)

24.

a building permt,

W rel ess

construction of personal

city limts of the Gty wthout requiring the issuance of

Prior tothetinme that T-Mobile filed its application for

service providers, other than T-Mobile,
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Condi ti onal Use Permt.

25. At all times relevant, T-Mbile incurred conpensatory
damages in excess of $36,000.00 in the placenent and construction
of a personal wireless service facility necessary to conply with
the requirenments of the license issued by the FCC

Concl usi ons of Law

1. This Court has subject matter jurisdiction over this
cause pursuant to 28 U.S.C. 8§ 1331 inthat this civil action arises
under the laws of the United States, and nanely, t he
Tel ecommuni cations Act of 1996, 47 U S.C. 88 332, et seq. This
Court has suppl enental jurisdiction pursuant to 28 U.S.C. § 1367(a)
over those clainms arising under Mssouri |aw which are so rel ated
to the clainms arising under this Court’s original jurisdiction.

2. Venue is proper in this district under 28 U S.C. 8§

1391(b).
A Count | -- Tel ecomruni cati ons Act
3. The Tel ecommuni cations Act of 1996 (TCA) was enacted “to

pronote conpetition and higher quality in American telecomrmuni -
cations services and to encourage the rapid depl oynent of newtele-

comuni cations technologies.” Cty of Ranchero Pal os Verdes, Cal.

v. Abrans, UusS _ , 125 S Ct. 1453, 1455 (2005) (interna

guotation marks and citation omtted).

One of the neans by which it sought to
acconplish these goals was reduction of the
i npedi ments i nposed by |ocal governnments upon
the installation of facilities for wreless
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comuni cations, such as antenna towers. To
this end, the TCA anended the Comruni cations
Act of 1934, 48 Stat. 1064, to include 8§
332(c)(7), which inposes specific |imtations
on the traditional authority of state and
| ocal governnments to regulate the |ocation,
constructi on, and nodification of such
facilities, 110 Stat. 151, codified at 47
US C § 332(c)(7). Under this provision,
| ocal governnments may not “unreasonably disc-
rimnate anong providers of functionally equi-
val ent services,” 8§ 332(c)(7)(B)(i)(l), take
actions that “prohibit or have the effect of
prohi biting the provision of personal wreless
services,” 8§ 332(c)(7)(B)(i)(Il), or limt the
pl acenent of wireless facilities “on the basis
of the environnental effects of radio fre-
guency em ssions,” 8 332(c)(7)(B)(iv).

|d. at 1455-56.

4. The TCA requi res | ocal governnents to act on requests for
authorization to locate wireless facilities “wthin a reasonable
period of tinme,” 8 332(c)(7)(B)(ii), and provides an expedited
review process in the event a request is denied, 8 332(c)(7)(B)(v).

5. The TCA requires that any decision by a | ocal governnment
to deny a provider’s request nust “be in witing and supported by
substantial evidence contained in a witten record.” 47 U S.C. 8§
332(c)(7)(B)(iii).

6. Substantial evidence is not a large or considerable
anount of evidence; however, it nevertheless nust be nore than a

mere scintilla of evidence. Omipoint Corp. v. Zoni ng Heari ng Bd.

of Pine G ove Township, 181 F.3d 403, 408 (3d Gr. 1999); Sprint

SpectrumL.P. v. Jefferson County, 968 F. Supp. 1457, 1468-69 (N. D

Ala. 1997). Substantial evidence is “relevant evidence as a
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reasonabl e m nd m ght accept as adequate to support a conclusion.”

Omipoint Corp., 181 F.3d at 408 (internal quotation marks and

citation omtted).
7. Under the TCA, the governnent bears the burden of show ng

that substantial evidence supported its decision to deny a

provider’s request to construct a wireless facility. See Sprint

Spectrum L.P. v. Town of Easton, 982 F. Supp. 47, 49 (D. Mass.

1997); 47 U.S.C. 8§ 332(c)(7)(B)(iii).

8. In a witten decision, the City's Board of Adjustnent
affirmed the denial of T-Mbile s application, with such denia
havi ng been based on the proposed use’s inability to conformto §
26.80.010(E)(1-3) of the Cty' s Zoning Code. This adverse
determ nation was based on only the concerns offered by area

resi dents. Generalized concerns of citizens do not rise to the

| evel of substantial evidence. lowa Wreless Servs. v. Cty of
Moline, 29 F. Supp. 2d 915, 922 (C.D. IIl. 1998).
9. Further, the residents’ concerns articulated here were

specul ative at best, such as the prom se that residential |eases
woul d not be renewed, the feeling that the antennae woul d be very
visible, the proposed antennas’ possible contact with other wires
and antennae, the feeling that adverse health effects may result,
etc. Although the Court does not question the sincerity of the
residents’ concerns, and certainly does not intend to dimnish
their significance, the record nevertheless is devoid of any

evi dence providing a factual basis for such concerns. As such, it
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cannot be said that any evidence, |et al one substantial evidence,

supported the CGty’'s adverse determ nation. See Tel espectrum Inc.

V. Public Serv. Commin of Ky., 227 F.3d 414, 424 (6th Cr. 2000)

(and cases cited therein) (concerns from credible, synpathetic
W t nesses regardi ng exposure to harnful em ssions and declination
of property val ue were not hi ng nore than unsupported opi nions); see

also Omipoint Corp., 181 F.3d at 409 (general and specul ative

concerns offered by opponents with no supporting evidence do not

constitute substantial evidence); USOC of Geater lowa, Inc. V.

Gty of Bellevue, Neb., 279 F. Supp. 2d 1080, 1086 (D. Neb. 2003)

(and cases cited therein). This is especially true here where T-
Mobi | e supported its permt request with detail ed docunentati on and
testinmony from professional engi neers addressing the questions put
forth by the City as well as the concerns of the residents, and t he

City articulated no reason to di scount such evidence. See USCC of

Geater lowa, 279 F. Supp. 2d at 1086; cf. Goup EMF, Inc. V.

Coweta County, 131 F. Supp. 2d 1335 (N.D. Ga. 2000) (generalized

concerns cannot constitute substantial evidence when faced with

substantiated and unrebutted evidence to the contrary); OPM USA

Inc. v. Board of County Commirs of Brevard County, 7 F. Supp. 2d
1316, 1327 (MD. Fla. 1997) (where party has done everything
possi ble to support application and "it appears from the record
that there is nothing [the applicant] could have done which woul d
have nmet wth approval of the Board,"” denial under those

circunstances is not based on substantial evidence in a witten
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record).
10. To the extent the Cty determned to deny plaintiff’'s
application due, in part, to potential adverse health effects, the

under si gned not es

that concerns of health risks due to the
emssions my not constitute substantial
evidence in support of denial by statutory
rule, as no state or |local governnent or
instrunentality thereof nmay regulate the
construction of personal wireless facilities
“on the basis of the environnental effects of
radi o frequency em ssions to the extent that
such facilities conply with the Conm ssion’s
regul ati ons concerni ng such em ssions.”

Tel espectrum Inc., 227 F.3d at 424 (quoting 47 US.C. 8
332(c)(7)(B)(iv)); see also Omi point Corp., 181 F. 3d at 409 (Board
may not consider alleged health effects).

11. O her than the general and specul ati ve concerns expressed
regardi ng aesthetics, property value and health conditions, the
record shows no evidence to have been presented to the City to
support its determnation to deny to T-Mbile its request for a
Conditional Use Permt for the installation of its proposed
Communi cations Facility on the Church Site.

12. The Gty has thus failed to show that its denial of T-
Mobile’s application for Conditional Use Permt for the
installation of the proposed Comuni cations Facility on the Church
Site was supported by substantial evidence contained in a witten
record.

13. The City' s decision to deny T-Mbile’'s request to pl ace
and construct the proposed Comunications Facility on the Church
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Site violated 47 U.S.C. 8§ 332(c)(7)(B)(iii).

14. Injunctive relief directing the City to grant T-Mobile
the permt(s) necessary to allowinstallation of the Communi cati ons
Facility is an appropriate remedy under the TCA and plaintiff’s

request therefor should be granted. See Omi point Corp., 181 F. 3d

at 409-10 (citing Cellular Tel. Co. v. Town of Oyster Bay, 166 F. 3d

490, 497 (2d Cir. 1999)); USOC of Greater lowa, Inc., 279 F. Supp.

2d at 1088-89.

15. To the extent plaintiff seeks conpensatory danages for
defendant’s violation of the TCA, the undersigned notes that the
Suprene Court in Abrans, although recognizing there to be
di fferences anong the |l ower courts as to the availability of such
relief under the TCA, and i ndeed expressi ng doubt about such relief
(“[t]he renedies available, noreover, perhaps do not include
conpensatory damages”), nevertheless declined to determ ne the
question. Abrans, 125 S. C. at 1459 and n.3. Therefore, in the
absence of authority directing otherw se, and upon the apparent
agreenent of the parties as denonstrated by their jointly submtted
proposed Judgnent, Order and Decree, conpensatory damages shoul d be

awarded to the plaintiff under the TCA See Prineco Pers.

Communi cations Ltd. P ship v. Mequon, 352 F.3d 1147, 1152-53 (7th

Cr. 2003) (TCA's conferral of a right to sue is presuned to
entitle the successful plaintiff of usual renedies of damages and

injunctive relief) (citing Franklin v. Gam nnett County Pub. Sch.

503 U.S. 60, 66-76 (1992)).
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16. The Suprenme Court has explicitly stated, however, that
the renedies available under the TCA “certainly do not include
attorney’s fees and costs.” Abrans, 125 S. C. at 1459-60 and n. 4
(enphasi s added). As such, plaintiff’s request for an award of
attorney’s fees and costs under the TCA shoul d be deni ed.

B. Count |l -- Damages Under 42 U.S.C. § 1983
17. Judicial renedi es provided under the TCA preclude resort

to 42 U.S.C. § 1983. See generally Abrans, 125 S. C. 1453 (2005).

As such, plaintiff’s clains brought under 8 1983 in Count |1 of its
Conpl ai nt shoul d be dismssed. 1d.
C. Count Il -- M. Rev. Stat. 88 89.110, 536. 100

18. Section 536.100 provides for judicial review of agency
action upon which the court “shall render judgnent affirmng,
reversing, or nodifying the agency’s order . . . and nmay order the
agency to take such further action as it may be proper to
require[.]” Mb. Rev. Stat. § 536.100.5. Section 89.110
specifically provides for such review of a decision by the Board of
Adj ust nent, and aut horizes the court to “reverse or affirm wholly
or partly, or [] nodify the decision brought up for review’
Section 89.110 al so provides for an award of costs but directs that
such an award “shall not be allowed against the board unless it
shal | appear to the court that it acted with gross negligence, or
in bad faith, or wwth malice in maki ng the deci si on appeal ed from”

19. For the reasons stated above with respect to plaintiff’s

claims arising under the TCA, plaintiff’s request for judicia
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review and injunctive relief under M. Rev. Stat. 8§ 89.110,
536. 100 should be granted. Plaintiff has presented no evi dence or
argunent, however, denonstrating that the Board of Adjustnent acted
wi th gross negligence, in bad faith, or with malice in making the
deci sion fromwhich plaintiff seeks redress, and not hi ng before the
Court nmakes it appear so. As such, costs shall not be allowed
against the Cty.
D. Count |V -- Sunshine Act

20. Under M. Rev. Stat. 8 610.027.2, a party seeking
judicial enforcenent of Mssouri’s Sunshine Act, Mb. Rev. Stat. 8§88
610. 010, et seq., bears the initial burden of denonstrating to the
Court that the governnmental body in question is subject to the
requi renents of the Sunshine Act and violated its terns. See Jones

V. Housing Auth. of Kansas Gty, Md., 118 S.W2d 669, 673 (M. C.

App. 2003) (citing Spradlinv. Gty of Fulton, 982 S.W2d 255, 264

(Mb. banc 1998)); see also generally Anerican Eagle Ins. Co. v.

Thonpson, 85 F. 3d 327, 331 (8th Cir. 1996) (determ ning which party
incivil action bears burden of proof). Were aplaintiff fails to
meet its burden of proof, judgnent is properly entered for the

def endant . See Aetna Cas. & Sur. Co. v. General Elec. Co., 758

F.2d 319 (8th G r. 1985).

21. The plaintiff here has presented no evi dence or argunent
to the Court to support its claim raised in Count IV of its
Conmpl ai nt that defendant violated M ssouri’s Sunshine Act. Because

plaintiff failed to neet its burden of proof on this claim
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defendant is entitled to judgnment thereon.

Therefore, for all of the foregoing reasons,

| T I'S HEREBY ORDERED that plaintiff Voicestream PCS |1
Corporation, d/b/a T-Mbile, shall recover on Counts | and |11l of
its Verified Conplaint for Wit of Mandanus, Danages, Judici al
Review, and O her Relief, to the extent plaintiff seeks judicial
review and injunctive relief under the Tel econunications Act of
1996, 47 U.S.C. 88 332, et seq., and Mo. Rev. Stat. 88 89. 110,
536. 140; and conpensatory relief under the Tel econmuni cati ons Act
of 1996, 47 U.S.C. 88 332, et seq. 1In all other respects, the
relief requested in Counts | and Ill is denied.

| T 1S FURTHER ORDERED that plaintiff Voicestream PCS |1
Corporation, d/b/a T-Mbile shall not recover on Count Il of its
Verified Conplaint for Wit of Mandanus, Danages, Judicial Review,
and Gt her Relief, seeking relief under 42 U S.C. 8§ 1983, and Count
Il 1s dismssed fromthis cause with prejudice.

| T 1S FURTHER ORDERED that plaintiff Voicestream PCS |1
Corporation, d/b/a T-Mbile' s shall not recover on Count IV of its
Verified Conplaint for Wit of Mandanus, Danages, Judicial Review,
and O her Relief, for failure to neet its burden of proof on such
claim and defendant The City of St. Louis, Mssouri, is entitled
to judgnent thereon.

| T 1S FURTHER ORDERED that plaintiff Voicestream PCS |1

Corporation, d/b/a T-Mbile's requests for attorney’s fees and
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costs are deni ed.

T I'S FURTHER ORDERED that defendant The Gty of St.

Louis, Mssouri’s renewed Motion to Dismss Count Il of Plaintiff’s
Compl aint and to Remand Count 11 of Plaintiff’s Conplaint to State
Court, or, in the Alternative, to Hold Said Count |1l in Abeyance

(see Order filed Apr. 26, 2005), is denied as noot.

An appropriate Judgnent and Oder for Permanent

Injunction is filed herew th.

}'.': \ g n S
--.:_-;"'TI'--J.:-:' ole t“wt"fé’ *\/ : rf’f:?,{f oféé/a

UNI TED STATES MAG STRATE JUDGE

Dated this _3rd day of August, 2005.
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